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Legislation not the
only way to secure
crofting•sfuture
CALUM MACLEOD
ANDNICOLE BUSBY

THE recent introduction of the
CroftingReform (Scotland) Bil l to
Parliament marksthelatest instal-
ment of the Scottish Govern-
ment•s increasingly fraught ef-
forts to provide a legislative basis
for croftingasadriver for sustain-
able rural development in the
Highlandsand Islands.

Policymakers have traversed
this terrain before • and fairly re-
cently.The 2007 Crofting Reform
Act • touted by the then Labour-
Liberal Democrat Scottish Execu-
tiveaspreservinga uniquewayof
l ife • emerged from astormy pas-
sagethrough committeeasaset of
largely administrative provisions
that did little to address absen-
teeism, neglect of crofts and free
market speculation on croft land,
issues commonly held to imperil
the futureof crofting.

It wasall supposed to bediffer-
ent this time round. Collective,
inclusive and increasingly de-
volved decision-making provides
thetemplatefor much of contem-
porary rural development and
this approach underpins key
recommendations contained in
the 2008 report of the govern-
ment-initiated Committee of In-
quiry on Crofting (known as the
Shucksmith Inquiry).Theradical-
ism of that report wasreflected in
the draft Crofting Bil l issued for
consultation earlier thisyear.

The draft bil l proposed that
crofting governance be devolved.
A renamedand reorganisedCroft-
ingCommission,comprised of up
to six areacommittees(each con-
taining a majority of crofters,
elected by crofters) would assume
responsibil ity for regulatory
decision-making in their geo-
graphical areas.

The draft bil l also sought to
shift crofting regulation onto a
proactivefootingby requiringthe
Crofting Commission to take
action on absenteeism  unless
there is good reason not to and
empowering it to take enforce-
ment action against any crofter
misusing, neglecting or not
puttingtheir croft toanypurpose-
ful use, without requiring a com-
plaint tobemadeor theconsent of
the landlord.

Meanwhile, a new and defini-
tive Crofting Register, to be ad-
ministered by the Registers of
Scotland,wasenvisagedasprovid-
ing a definitive and up-to-date
recordof theextent of and interest
in crofts. However, there was a
financial sting in the tail in that
crofterswould haveto fork out up
to £250 to completethenecessary
paperwork.

Two proposalscontained in the
draft bil l provoked considerable
controversy.

Onerelated to theintroduction
of  occupancy requirements , rec-
ommended by theShucksmith In-
quiry as an antidote to absen-
teeism and  second home

syndrome by tying croft houses
to residency.

Theother related to support for
croft housing by making specific
provision to enableacrofting ten-
ancy to be used assecurity to ob-
tain loansthrough privatefinance
for croft-related improvements.
Both proposalswere overwhelm-
ingly opposed by respondents
who addressed these issues dur-
ing thebil l•sconsultation.

The Crofting Bil l now before
Parliament has had its radical
edgesconsiderably blunted.Faced
with claims that the occupancy
requirement was unworkable in
practice, thegovernment blinked
first and duly withdrew it from
the revised bil l . Gone too is the
proposal to useacrofting tenancy
as security for private finance,
widely criticised asathreat to the
ethos of security of tenure upon
which the crofting system is
founded. And the brave new
world of a democratised and de-
centralised Crofting Commission
looks somewhat more prosaic in
thecold light of day.

Instead of six area committees,
it is proposed that the commis-
sion consist of up to nine mem-
bers, six of whom it is intended
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diplomacy prepared the way for the trial of
two accused,Al Megrahi and Al Amin Khalifa
Fhimah, in a Scottish criminal trial in 2000
relocated to Holland.Fhimah wasacquitted.

The two sides • Mr Duggan and the cam-
paigners in Scotland • have become bitter
adversaries.It isnot uncommon for opponents
in a long-running and infinitely complex
dispute to develop something of a relation-
ship. A connection can begin to develop
through their common history of opposition
in radio or TV discussions. Not in this case.
They have never actually met face to face and
neither side can think of a single instance in
which they thought.  actually, that•s a good
point made by the other and amended their
position accordingly.

MsGrahame and Prof Black refuse to com-
ment at all on Mr Duggan,preferring general

statementsof regret that themanifest anger in
the USfollowing the release of Al Megrahi is
rooted in afalsenarrativeof events.

Mr Duggan tendsto belesscircumspect.He
callsthem  deniers and can•t understand why
they continueto pick at acasethat had asgood
a trial as Scotland could muster and had the
conviction upheld on appeal. He is unim-
pressed by the issues raised by the Scottish
Criminal CasesReview Commission.

 Al Megrahi had theopportunity to clear up
someof thequestionsbut chosenot to testify
and then dropped hisnext appeal when hegot
sent home, hecontends.

That•s not much of an argument for a (re-
tired) lawyer tomake,given that in both theUS
andUKtheaccusedhasapresumption of inno-
cencethat theprosecution hasto overcome.

 That•sright,of course, hesays. But wehear

he hasan agent in London now looking for a
publisher of hissideof thestorywhen henever
wanted to give it under oath. 

Isall that is left to Mr Duggan and the Vic-
timsof Pan Am 103anever-endingprospect of
beating out brushfires casting doubt on the
investigation and verdicts?

 Westil l havefriendsin Congresswho keep
in touch with us.I wasasked whether thefami-
l ies want a congressional committee to take
hearings on the Scottish compassionate re-
lease.I would loveto say thiscaseisover,and it
isover in court,but thebombingof Pan Am 103
will be fodder for lotsof storiesand theories.
Theredoesn•t seem much wecan doabout that,
but I for oneam through tryingto reason with
Prof Black or MSPGrahame, hesays.

Only one thing is guaranteed: the angry,
hurt and hosti lee-mailswil l continueto fly.

that there isstill aneed for charity at home
Mr Bennett explains:  I sit as

convener asamutually acceptable
choice to both societies • we get
on very well, there is no under-
current! 

Last year, donations to the
fund totalled £23,535, including
£10,000 from theTod Foundation,
which provides an annual ring-
fenced sum toassist solicitorswho
arestressed to takeabreak in Scot-
land.Themoney also helpsto pay
for alocum to run small firmsdur-
ing thisbreak.In theyear to Octo-
ber 2009,thefund made21grants
to 11individualsin Scotland.That

was broadly the same as in 2008,
when12individualsbenefitedfrom
22 awards. The ringfenced section
from the Tod Foundation pre-
sented fivegrantsto four people.

 The funding has gone down,
largelybecausewerelyon individ-
ual donations, and that has gone
down with therecession, said Mr
Bennett.

Aside from annual donations,
the fund benefits from invest-
ment income and has a healthy
balance sheet built up over the
years. But Craig Bennett soundsa
note of caution about itsongoing

viabil ity.  The fund has had its
heights,and weareworried it ison
theslipperyslope, hewarns. One
of theproblemsis,peoplearenot
awareof it .If you mention it to lay
people,theyendup fall ingaround
on the carpet laughing, so it is a
verydifficult to tryand communi-
cate. Solicitorsunderstand why it
is required, but if you ask a lay
person,they think that all lawyers
areroll ing in it . 

It is this problem that Mr Ben-
nett iskeen to rectify, upping the
profi le of the fund, not just to in-
crease donations, but also in an

effort to generate a broader spec-
trum of applicants.

He says:  We have tried to mar-
ket it with varying degreesof suc-
cess.The donationsare not down
to a trickle, but it is less than we
would like,asfar asmoneycoming
in is concerned. We are keen to
publicise it. There wil l be people
out therewho don•t know about it
but could get money too. 

He adds:  There is ignorance in
theprofession that thisfund actu-
ally exists, particularly among
young lawyers. We need to help
all lawyersthat haveaproblem. 

 TheCrofting Bill now
beforeParliament has
had itsradical edges
considerably blunted!

would be registered crofters,
elected by crofters, with the re-
mainder comprisedof ministerial
appointees.TheCrofting Register
remains in the redrafted bil l , al-
beit with a reduction in antici-
pated fees from £250 to £130.
However, it•s doubtful that
crofterswil l view that newsasan
early Christmaspresent.

Therevised bil l doespromisea
moreproactiveapproach to man-
aging absenteeism and neglect of
crofts,although caveatshavebeen
inserted within these provisions
which suggest room for regula-
tory discretion.

With opposition partieslining
up togivethelegislation a bumpy
ride as it passes through Parlia-
ment, an already diminished
Crofting Reform (Scotland) Bil l
may soon find its emasculation
complete. However, it would be
misguided to place excessive em-
phasis on legislation as the only
path towardscrofting•sfuturesus-
tainabil ity. The real challenge for
government is to provide a clear
strategic framework for crofting,
together with an appropriate
rangeof policy instruments(regu-
latory, financial, informational)
and resourcesto put that strategy
into practice.
l Dr Calum Macleod is senior
research fellow within the UHI
Centrefor RemoteandRural Stud-
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