Y& |

THE SCOTSMAN

THURSDAY 27 AUGUST 2009

Government &Public Affairs

Equdity may comeat

acod for bath public

and private sctors
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Morag Hutchison

THE UK government's Equality
Bill could be the biggest
overhaul of employment law in
recent times.

The government wantsto
harmonise discrimination
legidation and strengthen the
protection offered against
discrimination. But what does
the shake-up mean for
businessesalready struggling to
copewith the burden of the
economic downturn?

One of the changesfor
businessisthe surprise
inclusion of apower to force
private sector organisations
with more than 250 employees
to publish detailsof pay rates.

With the Equalitiesand
Human Rights Commission
(BHRC) putting the pay gap
between male and female full-
time employeesat 217 per cent
in the private sector, the
government ishoping that this
will encourage greater
transparency.

For thetime being, the
reporting will not be

There are specific
procurement duties
that will affect firms
competing for public
sector contracts

mandatory, asthe government
haspromised not to introduce
thispower until 2013. Somemay
sayitisunlikely that thecurrent
government will bein a
position to introduce the
provisonsin 2013 and,
therefore, it isunlikely that they
will beintroduced at al the
Conservatives have indicated
that they would require
employersto report on their
pay ratesonly where they have
lost an equal pay claim at a
tribunal.

However, assuming we still
have aLabour government in
2013, ministershave said that if
businesses publish sufficient
information, thereporting
provision will not be activated
at al.lt isunclear what
information the government
will require businessto disclose
before 2013 to avoid the
introduction of compulsory
reporting. Thisisto be
determined by the EHRCat a
later date.

Thebill hasalso introduced
controversial spositive
discrimination provisons
that will allow an employer to
recruit or promote an

individual from an under-
represented group, where that
individual isat least asqualified
astheir competitor.

Thisprovision can only apply
in those genuine tie-breaker
stuations,and thetwo
candidatesin question must be
sasqualified . Thismeans, for
example, that an employer
cannot choose awoman over a
man wheretheman in question
isbetter qualified.

It isnot clear what theterm
sasqualified meansand,as
positionsbecome more senior,
the more subjective the
evaluation will berequired to
be. It will bearisky call for
employersand onethey may
not be prepared to take for fear
of aclaim.

Thisprovision doesnot
require businessesto take
positive action, and aperson
cannot take action against an
employer for not doing so. On
the other hand, thisdoesnot
mean abusinessisfreefrom the
threat of litigation from vexed
applicantsand employees.
Employerswill need much
further guidance and, while
confusion remains, businesses
are likely to be cautious.

Additional equality duties
have also been placed upon
public bodies, which will
impact upon businessesin the
private sector. There are specific
procurement dutiesthat will
affect those businessesthat
compete for public sector
contracts, asthey will need to
ensurethat they meet new
guidelinessetting out
requirementson contracting
authorities.

Again, it isnot yet clear how
far the public body equality
duty will extend to potential
suppliers.

One suggestion made by the
government is,where alocal
authority isputting abuilding
contract out to tender aspart of
asocial regeneration project,
one of thetermsof the contract
would be that the successful
bidder must employ female
plumbersand electriciansfrom
the surrounding areaif women
intheareaareat aparticular
disadvantage. It may mean that
small businesseswill be put at a
disadvantage and therefore
unable to compete with large
corporationsbetter placed to
deal with these demands.

A lack of clarity seemsto bea
consistent thread and, asmuch
detail isyet to be added to the
new provisions, it isimpossible
to tell how onerousthe burden
for businesses and local
authoritieswill be.

With uncertainty in the
economy, many businesseswill
be hoping for adelay in
legidative change and the
inevitablefinancial burdens
that they will incur.
| Morag Hutchison is a senior
associate at Pinsent Masons.

Cash up front
or right to buy
ISmeaningless

GumvedecdandNadeB sy arguethat rhetoricon
community ownershipfailstoreflect resourang

EATION of alegidative and public

unding framework to enable the

ransfer of land into community

wnership in Scotland is arguably
thedefiningachievement of thefirst decade
of devolution.

Thescommunity right to buy provisions
containedin theLand Reform (Scotland) Act
2003, coupled with financial support from
the Scottish Land Fund and, latterly, the
Growing Community Assets Fund, have
givenrural communitiesthemeansand con-
fidence to purchase the land they inhabit,
thereby securing control of the prime asset
with which to shapetheir futures.

In the Western Ides, no stranger to ill-
conceived, supersized development soppor-
tunities of which aproposed superquarry

of itsoriginal £50m pot was allocated, con-
firmed that communityland ownershipwas
dippingdown the political agenda.

Of course,scepticsmay arguethat noneof
thismattersagreat deal.

There are grumblings in some quarters
that the community land movement has
largely been the preserve of the Highlands
and Idandswith comparatively littleinvest-
ment in lowland Scotland.

Others argue that, in a climate of eco-
nomicuncertainty,thefinancial casefor sup-
portingcommunity buy-outscannot berec-
onciled with other competing demandson
thepublicpurse.

All of which rather missesthe point. The
current international direction of travel in
rural policy istowardsensuring the sustain-

was surely the most misguided the North  ability of local communities within the
Harris Trust isa notable exam- framework of what the OECD
ple (t);thedeoor]glrrtm)ic,;r)tvi:gr;t— .Sgniﬁcant some/vh;t gr:(?dly cals sthe
mental and social benefits new rural paradigm .
can flow from collectiveowner- budget cutsdo What thisboilsdown toisan
ship of land. H H ; approach torural development
It is scarcely alone in that nOthIng to |nst|I in which competitiveness is
regard. confidence an driven by local assets and re-
By the time of itsdemisein . . sources; broadly based rura
2006, the Scottish Land Fund imminent black economies; investment rather
had distributed atotal of £139 hole will be than subsidy; and the involve-
million to 188 rural communi- ment of local stakeholders.
ties. p|ugged [SelelgiX The OECD’ approach isone

Thisamountincluded agrant
of £35mtohelptheldeof Gigha
HeritageTrust headedbyWillieMcSporran

to purchaseitsidand in 2001and £15m to
help the Assynt Foundation buy the Glen-
canisp and Drumrunieestatesin Sutherland
and Ross-shire.

Yet much of the impetus that enabled
community land ownership to make such
impressive strides over the past decade is
threateningtodrain away asthefinancial tap
of publicfundsisgradually turned off.

The omens were not encouraging when
the Big Lotteryls Growing Community As-
setsFundfailed toring-fencemoney for land
purchase.

Last Octoberls announcement that the
fund wasto close,when theremaining£15m

that the Scottish Government,

with some justification, can
claim to be aready informing aspects of
what still remains a frustratingly discon-
nected rural development strategy for Scot-
land.

Key proposalscontainedinthedraft croft-
ing reform bill, for example, are aimed
squarely at empowering communities to
take decisonsat thelocal level.

And aconstant refrain from government
concernstheneed to utilise Scotlandisnatu-
ral resourcesto smultaneously promotethe
green agendaand generate sustainable eco-
nomicgrowth.

So,itsparticularly surprising that a Scot-
tish Government that appearstotak thelan-
guage of community empowerment and

The eight children from Gigha's primary

sustainability hasntt yet seen fit to safeguard
dedicated funding for future community
land buyouts.

Indeed,if anything, significant cutsto the
budget of Highlandsand Isands Enterprise
in particular, do little to instil confidence
thatanimminentfundingblack holeislikely
to be plugged any time soon.

Community land ownership doesn't offer
asone-sizefitsall antidoteto theeconomic
and social disparities that continue to be-
devil rural Scotland.

And thereisan important seam of longer

Garman court ruling callsinto question

&

Struan Stevenson

ARECENT|andmark legal ruling
in Germany hassent theEU inte-
gration project into complete
disarray. The German Constitu-
tional Court examined the Lis-
bon Treaty thesuccessor tothe
infamousEU Constitution and

ruled the sovereignty of amem-
ber state (in thiscase Germany),
must aways take precedence
over diktatsfrom Brussels.

The Constitutional Court in
Karlsruheeffectively declared it-
self the highest supervisory
body in conflicts between Ger-
many and the EU, thusexplicitly
placing itself above the author-
ity of the European Court of lis-
tice. As Der Spiegel reported:
«Thisborderson adeclaration of
war on the European Court,
which seesitself asthe only au-
thority capable of ruling on the

validity and applicability of EU
law.

The German judgeswent fur-
ther by ruling the German Par-
liament had been wrongin pass-
ing an saccompanying law to
the Lisbon Treaty, which deter-
mined therightsof the German
parliament to participate in
European legidation.By passing
theright to monitor the imple-
mentation of EU lawsto Brussels,
theBundestagwasactinguncon-
dtitutionally,said thejudges,and
subjectingpeopletotheswhims
of abureaucracy that lackssuffi-

cientdemocraticlegitimacy .In-
deed, theKarlsruhejudgesruled
it was clearly not the case that
stheEU parliament isarepresen-
tative body of asovereign Euro-
pean people asset down in the
Lisbon Treaty. They explained:
*After al,EU membersof parlia
ment werenot elected according
to the principle of electoral
equality, in other words, one
man onevote, but rather accord-
ing to nationa contingents,
meaningthat aMalteseMEPrep-
resents 67000 Maltese, a
Swvedish MEPhasaconstituency



THURSDAY 27 AUGUST 2009

THE SCOTSMAN

SR

Science & Environment: Making
the environment alaughing matter

school celebrate the buyout in 2001 Future buyouts hinge on the government's willingness to stump up

term research to be mined regarding the
contribution of sbuy-outs to the sus-
tainability of communities in which

they occur.

Yet what doesseem clear, even at this
stage, is that the Scottish Land Fund,

turn local

(and to a lesser degree, the Growing

Community AssetsFund) wasinstru-

Willie McSporran headed the
Gigha bid with the full
support of the local
community

mental in giving asuccession of rural com-
munitiesashot at determining their

own destinies. They did thisby help-
inglocal communitiesin Scotland

their collective advantage.

compelling argument

assetsand resourcesto

There is a dear and
foot.
for re-establishing a |
Scottish Land Fund
given the appetite
that  ill  exists |
among rura com-

Acture: Allan Mlligan

munitiesto take responsibility for the land
they inhabit.

Amidthestampedeto pull Scotland out of
the current economic downturn, the Scot-
tish Government would do well to ensure
that the benefits of community ownership
aresafeguardedrather than trampled under-

Dr Calum Macleod is senior research fel-
low at the UHI Centrefor Remoteand Rural
Sudiesin Inverness.

Dr NicoleBushyissenior lecturerinlaw at
the University of Sirling.

the entire European project post Lisbon

of 455000 Svedes and in Ger-
many, theratio is1to 857000.
The court saw this as a clear
contradiction to the remainder
of EU law, which is constructed
around the central idea of pro-
hibiting discrimination based
on nationality. According to the
courtls concluding statements,
this contradiction can only be
explained by thefact that the EU
isnotastatebut rather «an associ-
ation of sovereign states and,
consequently, sthere can be no
sovereign citizenslunion aswell
asno completely representative

organ in the form of the Euro-
pean Parliament,with theresult
that the Bundestag must receive
substantially morerights .

The Karlsruhe interpretation
thus demolishes the old Euro-
pean idea that the recognised
democratic deficits in the EU
would disappear completely of
their own accord by enhancing
therightsoftheEuropean Parlia
ment, allowing MEPsto assume
the role of the nationa parlia
ments.

All of thishascomeasapoliti-
cal bombshell to the newly

elected European Parliament,
where Europhiles eagerly await
theoutcomeof asecond referen-
dum on theLisbon Treaty dueto
beheld in Ireland on 2 October,
prayingfor aYesvote.If thehigh-
estcourtin Germanycanrulethe
EU,under thetermsoftheLisbon
Treaty,isundemocratic,thenthe
project aimed at further and
deeper EU integration will be
called into question.

UK Conservative MEPs have
defected from the large, centre-
right, integrationist EPP Group
in the European Parliament, to

form their own, more euroscep-
tic, European Conservativesand
Reformistsgroup (ECR).

The ECR seesitself asoffering
avoice to the millions of Euro-
peans who oppose the concept
of an EU superstate and instead
wish to seethedevelopment of a
successful  economic, rather
than politica union.

Now, according to the Ger-
man judges, national identity
must take precedence over inte-
gration.
| Sruan Sevenson isa Conser-
vative Euro MPfor Scotland

PECPLE

n PROFESOR Frank Clark
hasbeen re-appointed asthe
convener of the Scottish
Commission for the
Regulation of Care.

A former chief executive
of Lanarkshire Health Board,
hehasbeen in post since
October 2006.

NBWS

n A DRUGthat blocksthe
effectsof opiateson the
body to help addictswho
have overdosed will bemade
availablein East
Dunbartonshire after the
local council agreed to allow
itsuse.

The council’s social work
committee hasdecided to
approve the use of Naloxone
to help drug addictsto
reverse the effectsof an
opiate overdose. It will now
begin atraining progranme
for addiction staff, who will
in turn train drug usersand
their familiesin the use of
thedrugin the event of an
overdose of heroin or
methadone.

Usersor familieswho
successfully completethe
trainingwill beissued with a
singledose of the drug for
emergency use.

n SCOTLAND!Sbeef
industry could be given a
boost if an application to
dedlare the country free of
bovinetuberculosisis
approved by the European
Commission.

A formal application to
recognise Scotland asfree of
thediseasehasbeen madeby
the Scottish Government to
the Commissionls Sanding
Committee on Food Chain
and Animal Health, which
will be heard on 8
September.

Rural affairsminister
Richard Lochhead said: *TB-
free statuswould be abig

feather in the cap for Scotch
beef producersand will
further improve accessto
new and existing markets.

«Full consideration has
been given to the potential
impact of TB-free statuson
theindustry and any
subsequent checkswhich
would need to beimposed
on cattle being brought into
Scotland. We are confident
that we can minimise any
potentia impact on the
industry.

n THEnumber of people on
National Park Authority
Boardswill be cut, after the
Scottish Government
announced plansfor ashake
up of the management of
Scotlands open spaces.

Under the plans,the
number of elected members
will beretained but the
number of council
representativesand
ministerial appointments
reduced. At the sametime, a
National Parks Srategy
Group, chaired by
environment minister
Roseanna Cunningham, will
be set up to direct policy for
these areas.

BEVENTS

n «ISTHISthe end of
newspapers? will bethe
question posed at the next
Exchange event run by the
Association for Scottish
Public Affairs (ASPA) in
Edinburgh on 3 September.

Led by the director of
almediascotland.com, Mike
Wilson, the discussion will
also consider what isnext for
online media.

The event beginsat 6pm
at the offices of McGrigors
LLPat Princes Exchange. It is
freeto ASPA members, and
thereisa£5 fee for non-
members.

For further information,
contact Gordon Robertson at
gordon@mediahouse.co.uk




